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M.P. State Legal Service Authority is entrusted with the establishment of
Mediation Centers and ADR Centers in the State of M.P. The Mediation and
Conciliation Project Committee of the Hon'ble Supreme Court of India is
formulating norms and standards in the matter of policies, conducting
training and maintaining quality control for the ADR techniques of
mediation envisaged under Section 89 of the Civil Procedure Code, 1908.

Itis well recognized that Mediation is a much faster process of resolving
disputes between the parties than ordinary civil litigation. In Mediation, the
parties have full participation and can express their own opinions and
concern in the matter. Mediation allows an opportunity for parties to work
out together and reach an amicable settlement.

I'have no doubt that this revised edition of the Mediation Hand book will
be handy and update the schemes, rules and circulars of mediation as well as
useful for the all duty holders, stake holders and members of legal aid
fraternity.

I am sure that this revised Handbook will be well received by Judicial
Officers, Lawyers, Law Students and all concerned who are actively
associated in the process of Mediation.

I wish that this endeavor of Main Mediation Monitoring Committee and
M.P. State Legal Service Authority will be a great success.

JAVEY, o

(Justice S.K. Seth)

An ounce of mediation is worth a pound of arbitration and a ton of
litigation. Mediation is a dynamic, structured, interactive process where a
neutral third party assists parties in resolving their conflicts through the use
of specialized communication and negotiation techniques. Mediation is a
voluntary process in which parties to a dispute attempt to resolve
disagreements between them through discussion, clarification and orderly
negotiation assisted by a neutral mediator. Each side comes to the
negotiating table with a serious commitment to attempt in good faith to
work out these problems. Mediation can be used to resolve disputes of any
magnitude.

Mediation is intended to bring two parties together to clear up
misunderstandings, find out concerns, and reach a resolution. The
Mediation works like a bridge between the parties in resolving the disputes.

Mediation gives liberty to either side to withdraw, if the negotiating team
members are convinced that an equitable settlement cannot be reached and
that too without any ill-will or bad feeling either amongst the parties or the
Mediator.

The first handbook on mediation was published in the year 2014 by the
Madhya Pradesh State Legal Services Authority. This edition of the
'Handbook of Mediation' consist of three Chapters, i.e. (i) Constitution of
Committees & Mediation Scheme; (ii) Relevant Legal Provisions; and (iii)
Important Judicial Pronouncements.

I hope that this edition of handbook would be liked and useful by the
Bench, Bar and the Student fraternity alike to understand working of the
process of Mediation.

MR e b

(Justice Huluvadi G. Ramesh)
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s Introduction (

In the complexities of modern life style and multiplicity of litigation, the litigants want a
decision as quickly as possible. Courts and Tribunals are over burdened in spite of formation of
adjudicatory Tribunals, Family Courts, Human Rights Commission, Women Commission and
other institutions. The problem of delay in Courts still persists defeating the cause of justice.

The Legislature, consummating the aforesaid problems amended Section 89 of the Code
of Civil Procedure w.e.f. 01.07.2002 inserting mediation as one of the alternative modes of
disposing cases. The object of mediation is to propose the litigants to arrive at a solution by their
own means, willingness and volition ensuring them a speedy and satisfactory alternative dispute
resolution process.

The advantages of a negotiated settlement is that at the end of the day, there are no losers
and the result is acceptable to all. The adjudicatory process terminates relationship and creates
permanent enemies whereas negotiated settlement creates friends.

Mediation has global acceptance not only as a positive and effective tool of the
ADR method but also as a pervasive and realistic alternative. The rigidity of an adversary
litigation is replaced by an atmosphere for an amicable solution acceptable to both.
Mediation, therefore, not only solve a problem, it eradicates the problem for all times to
come. The question of resurfacing in one form or the other does not arise.

As a facilitative mechanism to produce an acceptable result in the shortest possible time
and with the least possible expense, there is an imminent need to disseminate the settlement
culture for success of the ADR mechanism. The real challenge is to provide a solution which
would be better than what one could get when a case is filed and disposed off by a regular trial
mechanism. It will definitely save time and money of the litigants.

The first handbook on mediation was published by MPSLSA in the year 2014.

The object of publishing the handbook was to promote mediation activities and process
in the State as one of the mode of alternative dispute resolution. After passage of about three
years, we have been successful in introducing mediation as an affective mode for disposal of
cases. In the year the total no. of pending cases successfully disposed of through mediation were
12,691 with 34.39 percentage of success ratio and in the year 33794 with 46.85 percentage of
success rate.

For effective implementation of Mediation Activities across the State, the M.P. High
Court, Jabalpur has constituted a Mediation Monitoring Committee (Main Mediation Centre) at
the State Level, Monitoring Sub Committees at the three Benches and District Committees and
Tehsil Committees for each district and Tehsil respectively. Accordingly, the mediation
monitoring committee have been constituted at High Court, District Court and Tehsil Court
levels in the State. The Committees are consisting of the Hon'ble Judges of High Court, Judicial
officers of respective District & Taluka Courts, representatives of State Bar Councils & Local
Bar Associations and Government Pleaders/Public Prosecutors to represent the Government.



The Main Mediation Monitoring Committee (Main Mediation Centre) has prepared an
organizational structure for facilitating implementation of the Mediation Activities for the State.
The hand book contains Scheme/Guidelines for organizing mediation awareness programme.
The awareness programme are mostly conducted in the court premises. In the state of M.P. we
have been successful in organization 1565 number of awareness programs in the year 2016. The
awareness programme have helped us in publicity and popularization of mediation process. It
has been institutionalized as Lok Adalat.

The Main Mediation Monitoring Committee, (Main Mediation Centre) (MMMC) High
Court of MP in coordination with MPSLSA is holding 40 Hours intensive Mediation Training
Programs to train Mediators throughout the State.

The MMMC has been successful in imparting 40 hours training to all judicial
officers/(Judegs of the state) apart from this, advocates and social workers have also been
imparted training. At present there are 1641 trained mediators available in the state. Efforts have
also been made to conduct refresher courses of these advocates and 11 number of refresher
programs have been conducted benefitting 200 number of mediators.

In order to sensitize the duty holders and litigants under the directions of Main Mediation
Monitoring Committee, High Court, Regional Conference were conducted in the state within the
period of 2 years. The purpose of these conferences was to sensatize the duty holder, publicity
and facilitation of mediator judges, Mediator advocates and referral judges performing
excellently in mediation activities.

The MMMC has introduced a new scheme in the year 2016, for identification of cases
pending in courts to be referred for mediation.

To supervise and to monitor the Mediation activities at Taluka, District and High Court,
the Main Mediation Centre has prepared a calendar to review the activities by the Mediation
Monitoring Committees at their respective levels. As per calendar, the Taluka Mediation
Monitoring Sub-Committee, District Mediation Monitoring Committee, The High Court
Mediation Monitoring Sub-Committee, and the Mediation Monitoring Committee, High Court
of Madhya Pradesh (Main Mediation Center) Court Annexed Mediation Organizing
Committees and Committee for selecting Advocates for Mediators Training, are to hold a
meeting every month.

With the vision of Hon'ble the Chief Justice and the guidance of the Honorable
Committee, it is hoped that mediation will serve as an effective means for expeditious and
inexpensive Justice in the State of M.P. overcoming the situation which Oliver Wendell Holmes,
Jr. expressed that if people do not have access to Justice not because of non-availability of
forums but because of ineffective utilization thereof, then there is possibility of missing voices
and problems.

Vijay Chandra
Member Secretary
MPSLSA

Successfully Settled Cases In Mediation
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Organisational Structure of Mediation Monitoring
Sub-Committees, District Committees,
Tehsil Sub-Committees in the State of Madhya Pradesh |

Mediation Monitoring Committe, Madhya Pradesh High Court, Jabalpur
(Main Mediation Centre)

v

HCMMSC HCMMSC HCMMSC
Jabalpur Indore Bench Gwalior Bench

District Mediation Monitoring Committees
All Districts headquarters within the territorial of respective Benches

v

Tehsil Mediation Monitoring Sub-Committee
All Tehsil headquarters located withing the specified District
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1)
2)
3)

4)

Mediation Monitoring Committee, State of Madhya Pradesh
(Main Mediation Centre)

Hon'ble Shri Justice Sanjay Yadav - Chairman
Hon'ble Shri Justice Sujoy Paul - Member
Hon'ble Sushri Justice Vandana Kasrekar - Member

Member Secretary, SLSA - Ex-Officio Coordinator

Functions of Mediation Monitoring Committee
(Main Mediation Centre)

To lay down the policies and principles to facilitate the court-annexed mediation as
contemplated u/s.89 of CPC.

To frame more effective and economical schemes for the purpose of making available
court annexed mediation in the State of M.P.

To utilize the funds available at its disposal.

To organize Mediation Awareness Programme as well Mediation Training Programmes
to enhance the mediation activities by increasing the strength of panel of mediators and
of Referral Judges.

To facilitate smooth functioning of the Mediation centres and to encourage settlement of
disputes amicably through mediation.

To endeavor for disseminating awareness of the concept of Mediation and to arrange for
production of publicity material, literature, publication, pamphlets, hand-books,
broachers, etc relating to Mediation Activities.

To identify the potential Districts where there is large number of pending cases and to
provide adequate facilities for success of mediation programme.

To ensure that there are sufficient number of trained mediators at each mediation centre.

To perform such of the functions as may be assigned for smooth administration of
Mediation Centre.
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1)
2)
3)
4)
S)
6)

1)
2)
3)
4)
S)

1)
2)
3)
4)
S)

High Court Mediation Monitoring Sub-Committee
Jabalpur

Chairman

Ex-Officio Member
Ex-Officio Member
Ex-Officio Member
Ex-Officio Member
Ex-Officio Co-ordinator

Hon'ble Shri Justice Sujoy Paul

Representative of Bar Council of M.P.

Advocate General or Representative

President, Jabalpur High Court Bar Association

President, Jabalpur Advocate Bar Association

Registrar cum Secretary,

High Court Legal Services Committee, Jabalpur

High Court Mediation Monitoring Sub-Committee
Bench at Gwalior

Hon'ble Shri Justice Sanjay Yadav - Chairman

Ex-Officio Member
Ex-Officio Member
Ex-Officio Member
Ex-Officio Co-ordinator

Representative of Bar Council of M.P.

Additional Advocate General, Bench Gwalior

President, Gwalior High Court Bar Association

The Principal Registrar/Secretary
High Court Bench at Gwalior

High Court Mediation Monitoring Sub-Committee
Bench at Indore

Hon'ble Shri Justice Satish Sharma - Chairman

Ex-Officio Member
Ex-Officio Member
Ex-Officio Member
Ex-Officio Co-ordinator

Representative of Bar Council of M.P. Bench-Indore

Additional Advocate General, Bench Inore

President, Indore High Court Bar Association

Principal Registrar, High Court Bench at Indore
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1)
2)
3)

4)
5)
6)

District Mediation Monitoring Committee,
State of M.P.
(At every District Headquarter)

The Hon'ble Portfolio Judge of concerned District - Chairman
The District Judge - Member
The representative of Bar Council of M.P. - Member
(if available, or any of them if there are more than one)

The District Government Pleader of concerned District - Member
The President, Advocate Bar Association of Concerned district - Member

The Secretary, DLSA of the concerned District Co-ordinator

Functions of District Mediation Monitoring Committee

To give effect to the policies and directions of the Mediation Monitoring committees

(Main Mediation Centre) Jabalpur, under supervision and guidance of High Court
Mediation Monitoring Sub Committee of its region.

To perform all such functions to make available court annexed mediation and to organize

Mediation Awareness and Training Programmes in co-ordination with the High Court
Mediation Monitoring Sub-Committees.

To supervise and monitor the activities and performance of Tehsil Mediation Monitoring
Sub-Committee located within its territorial limits.

To utilize the funds received from the main mediation centre Jabalpur and make

appropriate allocation of part of the funds to the court annexed mediation centre of Tehsil
Courts located within the particular district.

To take review and remedial steps pertaining to the functions and activities of the Taluka
Mediation Monitoring Sub-Committee located within its territorial limits.

To make recommendations or give suggestions to the High Court Mediation Monitoring
Sub-Committees to ensure effective implementation of various schemes in the District.
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1))
2)
3)
4)

5)
6)

Tehsil Mediation Monitoring Sub-Committee
(At every Tehsil Headquarter)

The District Judge of the concerned District - Chairman
The Senior most Judge of the concerned Station - Member
The representative of Bar Council of M.P. (if any) - Member
The Government Pleader/Public Prosecutor of concerned - Member
Tehsil Court

The President, Advocate Bar Association of Concerned Place - Member

Co-ordinator

The Secretary, DLSA of the concerned District

Functions of Tehsil Mediation Monitoring sub-Committee

To perform such of the functions to make available court annexed mediation at the
concerned station in co-ordination with the District Mediation Monitoring committee.

To supervise and monitor the functions, activities of the court annexed mediation centre
ofthe concerned station.

To organize mediation awareness and training programme in co-ordination with the
District Mediation Monitoring Committee.

To make recommendations or give suggestions to the District Mediation Monitoring

committee to ensure effective monitoring and implementation of the various mediation
schemes in the Tehsil.

To perform such of the functions as may be assigned by the District Mediation

Monitoring or the function as may be expedient for smooth administration of the
mediation centres.
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Functions of High Court Mediation Monitoring Sub-Committees,

Jabalpur, Indore & Gwalior

To give effect to the policies and directions of the Mediation Monitoring Committee

(Main Mediation Centre), Jabalpur.

To supervise and monitor the activities and performance of Districts Mediation

Monitoring Committee located within its territorial limits.

To perform all such functions and to organize Mediation Awareness and Training
Programmes in co-ordination with the Mediation Monitoring Committee(Main

Mediation Centre), Jabalpur.

To liaison with the District Mediation Monitoring Committee for effective and efficient

functioning of the Mediation Centre located within its limit.

To take review and remedial steps pertaining to the functions and activities of the District

Mediation Monitoring Committee located within its territorial limits.

To make recommendations or give suggestions to the Mediation Monitoring committee
(Main Mediation Centre), Jabalpur to ensure effective implementation of various

schemes in the State of Madhya Pradesh.
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Role of Co-Ordinator

To keep continuous supervision on the progress of each case referred for mediation.

To ensure that mediation is completed in specified time by the mediator as per rules.

To submit periodical report to Referral Judge before the next date of hearing of the case
about the status of mediation proceedings.

To submit monthly returns in respect of disposal of cases to Mediation Monitoring
committee Main Mediation Centre, Jabalpur.

To maintain updated list of Mediators.

To ensure that none of the mediator on the panel is over burdened with Mediation work
on account of direct appointment by the Court in different cases. The ratio to be
maintained shall not exceed ten cases per Mediator at any given point of time. If any
discrepancy is noticed in this behalf, it should be forthwith brought to the notice of the
concerned court which had appointed that mediator by submitting interim report so that
some other mediator can be substituted without any loss of time.

The co-ordinator shall as far as possible appoint mediator by consent of parties in cases
where the court has not appointed mediator while making reference for mediation. /f no

trained Mediator is available at that place then to appoint some competent Advocate,
NGO orJudicial Officer who can handle the matter.

To ensure that feedback is received from the participants in every Mediation Case to
analyze the same and take corrective measures where necessary.

To inspect complaints on regular basis and take follow up action on the complaints or
suggestion so received.

Publish periodical handbills / pamphlets including on local cable TV, Theatre etc. about
the concept of Mediation and its benefits.

Informative pamphlets be displayed at conspicuous places in polices station, court
premises, Tehsil offices, Village Gram panchayat etc.

Ensure that informative brochures /pamphlets are circulated with court summons/
notices to litigants and also regularly displayed on the notice board for lawyers /litigants
in the court complex.

koskosk
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CHAPTER - 11

Mediation Schemes




SCHEME FOR

COURT ANNEXED MEDIATION ORGANIZING COMMITTEE

10.

I1.

The “Court Annexed Mediation Organizing Committee” consisting of Senior most
Judicial Officer and ten Advocate Trained Mediators at station will have to be
constituted. In case, sufficient number of Advocate Trained Mediators are not available,
the Advocate-Mediators having 15 years of standing practice be considered.

The Senior most Judicial Officer at Station shall be the Chairman of Organizing
Committee.

The Senior most Judicial Officer in consultation with the President of Local Bar
Association and Trained Mediators constitute a Organizing Committee at each
Mediation Centre.

As faras possible, 50% of the Committee Members be female members.

The Organizing Committee should assist the Court Annexed Mediation Monitoring
Committee for effective and efficient functioning of mediation activities within the
jurisdiction of concerned Committee.

Each organizing Committee Member should monitor the Mediation activities of
particular court and also progress of cases referred for mediation.

The District Judge should allocate the Court to the organizing Committee members
which they have to monitor.

The organizing Committee should scrutinize and identify the categories of matters
which are pending in particular Court, whether those matters are fit for references and
report the same to the Concerned Mediation Monitoring Committee.

The organizing committee should meet eight days prior to meeting of Mediation
Monitoring Committee meeting and submit court wise report regarding mediation
activities to the concerned Mediation Centre.

The Committee may utilize Mediation Centre for conducting their monthly meetings
with permission of Co-ordinator of concerned Mediation Centre.

The Committee should perform such other functions as may be assigned by the
concerned Mediation Monitoring Committee for smooth administration of Mediation
Centre.

10.

11.
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10.

I1.

SELECTING ADVOCATES FOR MEDIATORS TRAINING

SCHEMES

In High Court, Hon'ble Main Mediation Monitoring committee shall select the
Advocates who are desirous to undergo Mediator Training.

In District, the “Mediators' Scrutiny Committee” consisting of District & Sessions
Judge, President of District Bar Association, representative of Bar Council of M.P.
nominated by Chairman Bar Council, Senior Lady Advocate &two other members from
concerned Bar Association interested in Mediation activities be constituted at each
District Mediation Centres.

The Principal District Judge shall be the Chairman of the said Committee.
As far as possible, 50% ofthe Committee Members to be female.

Applications received from Advocates who are desirous to undergo Mediators' Training
shall be placed before the Committee for scrutiny.

The Committee should ensure that the names of Advocates who are fulfilling the

eligibility criteria to act as Mediator as per rule 5 of Civil Procedure Mediation Rules
2006 be considered.

The Committee should call Advocates and ascertain their interest in the subject and
explain them the importance and benefits of said training and recommend the name of
Advocates only who are willing to undergo for 40 hours Intensive Mediators Training.
Moreover, the Advocates who are of high caliber competence and integrity and of good
repute in Bar as well in society only be recommended.

The Committee while doing scrutiny, should ensure that the services of the Advocates
whose names are to be recommended for training be useful for mediation
activities/Mediation Centre in future.

The Committee should verify, scrutinize and short list the names of trainees for training
programme and than, only forward the said list to the Main Mediation Monitoring
Committee.

In case of difference of opinion regarding any name of Advocate, the opinion of District
Judge shall be final.

After scrutiny, the Committee should forward the names of the Advocates to be
considered for Mediators' Training as required by the Main Mediation Monitoring
Committee alongwith their note/remarks for recommending the names of Advocate
under the signature of the Chairman of Mediators' Scrutiny Committee.

*kk
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(1)

(i1)
(iii)

(iv)

)

(vi)

(vii)

SCHEME FOR '"MEDIATION JUDGE'

The Hon'ble The Chief Justice, High Court of Madhya Pradesh, has been pleased
to formulate a 'Scheme of Judge Mediation for Tehsil and District Courts levels which
shall function on the following guidelines: -

To begin with at every Mediation Centre, at least one working Judicial Officer shall be
posted who is a trained Mediation Judge (out of the available Judges in the District who
have already undergone the 40 hours Intensive Training Programme).

The said Judicial Officer be designated/known as 'Mediation Judge'.

The Judges working in the concerned District may refer the matters for mediation to
such Mediation Judge.

The Mediation Judge should conduct mediation sessions of the referred matters for
mediation as Mediator on every court working Saturday. On such working Saturdays, the
Mediation Judge must give preference to the mediation work than the regular judicial
work.

In case, if there are insufficient number of cases for mediation work to remain engaged
for the whole working Saturday, he should devote his remaining working hours for
regular judicial work.

If the Mediation Judge is posted at Tehsil place, and if his services for mediation work
are required on any court workingSaturday at the District places, in such event, the
Principal District Judge may pass orders in that behalf.

If there is sufficient mediation work on working Saturdays at Tehsil place for the
Mediation Judge, inthat case, he should be allowed to do mediation work at Tehsil Place
only.

(viii) Ifthere are more than one working Judicial officers who are trained Mediation Judges in

[(ix)

(ix-a)

(x)

a District or Tehsil Court, as the case may be, in that case the Principal District Judge may
fix the roster of those Mediation Judges to do mediation work on any other court working
day “in addition to” the working Saturdays keeping in mind the volume of mediation
work of the Court.

The Judicial Officer who has discharged his duties as Mediation Judge, will be given
weightage of one day for the disposal purpose for each day, if he is required to work as
Mediation Judge for the whole day.

The Mediation Judge will get disposal norms of 1.5 Unit for failed mediation and 3 Unit
for successful mediation work on case to case basis.

It is clarified that only because the Mediation Judge is available in a District or Tehsil
place, it does not mean that every matter for mediation should be referred to the
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(xi)

(xii)

(xiii)

(xiv)

(xv)

Mediation Judge. The Referral Judges are free to refer the matters for mediation to the
empanelled Advocate or other mediators, if the parties so desire and are willing to bear
the mediation expenses. In other words, if the parties are unwilling to appoint their own
mediator or empanelled mediator on payment basis, the Referral Judges may refer such
cases to the Mediation Judge (s) of the District.

The Co-ordinator must ensure that as far as possible not more than 15 matters are
assigned to any one Mediator at a given point of time. Further, as far as possible, the
mediation work be distributed amongst the Mediators in the concerned District or Tehsil
equally.

The Mediation Judge should not hear the matters, which are assigned to his Court, in
which he has acted as a Mediation Judge. Besides, whenever he wants to refer the matter
pending in his Court for mediation, he should refer the matter for mediation to any other
empanelled Mediator/ Mediation Judge.

The Mediation Judge should not accept any kind of fees/consideration from the parties
for mediation work.

In District or Tehsil place where no Mediation Judge is available, the Referral Judge
should refer the mediation work to the empanelled mediators.

The record of day to day working in respect of matters received including the nature of
case for Mediation, matters taken up for mediation, time spent on each matter should be
maintained.

The Mediation Judge should forward the detail monthly report along with statistical data
to the Co-ordinator, District Mediation Monitoring Committee, who in turn will ensure
that the consolidated statement is forward to the Main Mediation Centre, High Court of
M.P and concerned High Court Mediation Monitoring sub Committee.

*kk

22

(xi)

(xii)
(xiii)

(xiv)

(xv)

TR VI $TOT SRR BRa & IR FEIRd] Wal &l 989 &+ & ford Fead © ol
R <ITITEerToT AHel ®l FeaRerdl & ol Al AfSadd a1 37T HeuRel Bl
FERIT T BT Wdd ¢ | 3T ¥GT H, I UeThR W BT 7wl IT GAldg AR Bl
YT SR WR F1gad B & Afege 8, df FaiRrd =rameiermo U8 qmai o o
@ HeIRerAT ~IRITTer (Rirarefien) o R B Ja |

A<D Ig BT b fpedt Aearer &7 ) o T 999 R 981 d 99d &
15 FIFE! W 31ed ATl ARG T8 fhd S =1fey | 39 orfaRed, STef a% a8
FeIRdT B Geferd fSTel 1 T8l © geavedl & a1 99wy 3 faalRd 6 o |

HEGRIT AT §IRT 4 Al el Y1 S =AMLY Sl fob IHD ATl bl AHF I
5 T 2 vd S A 59 Amet § S Aeeerdr =rarfier & w9 § S {5t 2 | 39
arfaRad, STa it a8 fHwil A1Tel B S IHS <A1 H FeaReral & ford «ifad g1, AR
PRAT ATEAT 81 T9 I I8 A FeReIdl & o fhdl 31 Gelidg Hedwer / Hegwerd
=TT BT (G RIT BT a1 |

HEIRIT AT §RT USThRI 3 fhel W UbR Bl Yob / TlThel HeIRIdl B & ford
WHR e b1 ST =AMLY |

RTetT 1 dedicl WIH Wg IR AeIRedl ~ITATEel Suael T8l 8, 99 I i) e
ITATATeT §IRT ARl B DI eidg Feg=edl Bl (AR faar S =y |

HEIRRIT & ol U AIHell § Al bl Uil Afed faa—ufcias &1 sridnfa, #eaverd
& TRl 1 TR Aol U Ui ArTel | QT T W, T STHelg @ ST Atfed |

HEIRRIAT AT §RT A AT Ufaed ARSI ATl & ATl AH=agd, fSTell
TezRerdT PR AR BT SRR & ST Ry, S f e I8 gHfRed o o
FABT fIaR0T Y27 HeIRed] Bvw, He YW Sod T 3R HaRd e Rrerd
HEIRRIT (IR SUHATT DI SR fhar S |

Za & onfar o1l ured &5t o ASA1 7, I8 R aus
ey A fire ABdl @ - I dles! THAA

23



Scheme for Felicitation of Judge/Advocate Mediators
and Referral Judges

The object of Scheme for Felicitation is to appreciate Judges and Advocates who have
performed best in mediation activities during the year. Also to encourage the other
Judicial Officers and Advocates to perform well in mediation.

The Main Mediation Monitoring Committee, High Court of M.P. at Jabalpur to analyze
the annual performance of Judicial Officers and Mediators.

The Judicial Officers who makes maximum references in a year and whose maximum
referral cases end up in settlements be felicitated in the Conferences.

The trained Judge Mediator who settles maximum number of cases out of cases referred
to him in a year be felicitated in the Conferences.

The trained Advocate Mediator who settles maximum number of cases referred to him be
felicitated in the Conferences.
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10.

I1.

12.

13.

Guidelines for organization of Mediation Awareness Programme

Following points should be considered while organizing Mediation Awareness
Programme for advocates, litigants and Government officials, etc.

At every Tehsil place there should be atleast three mediation awareness programmes in a
year on the three dates mentioned in the planner.

Lawyers and litigants whose matters are fixed until next Awareness Programme be
invited as participants for Awareness Programme.

In fresh matters, the information regarding the date of Mediation Awareness Programme
be mentioned in the notice/summons in addition to the returnable date before the Court.

In pending matters, the Staff of the Court should inform the parties about the date, time
and venue of the Mediation Awareness Programmes.

Mediation awareness programme should be organized in co-ordination with Local Bar
Association.

As far as possible, Mediation Awareness Programme be held within the Court Premises.

Trained Mediator (either Judicial Officer or Advocate available in District) will be the
Resource persons for Mediation Awareness programme.

In case, sufficient trained mediators are not available in District then trained mediators
from the neighboring District may be invited as Resource Person.

It should be borne in mind that expenses for per mediation awareness programme in any
case should not exceed Rs.3000/- for the programme at Tehsil level and it should not
exceed Rs.5000/- at District Level.(or limit prescribed by Main Mediation Monitoring
Committee time to time in this regard.)

Requisite funds will be provided through District legal services Authorities to meet the
expenses of mediation awareness programmes.

Mediation Awareness programmes should be organized and conducted as per the
Module given in this book.

It is made clear that on the day of organizing awareness programme, if it is working
Friday in that case, last court working hour of the day can be utilized for awareness
programme and if it is working Saturday, in that case, second session of working hours
can be utilize for awareness programme.

Wide publicity to Mediation Awareness Programmes be given. For the purpose of such
publicity, the Co-ordinator so far as possible display the Notice regarding Awareness
Programme at the Notice Board of the Court, Notice Board of Bar Association, Local
Police Station, Tehsildar Office. The co-ordinator may avail facility of Local Cable TV
network/Press Note in local newspaper for publicity of the Mediation Awareness
Programme.

kokok
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Guidelines for “Mediators' Training Scheme” for Advocates

Primary Training
Primary Training for three days be given to 10 to 15 Advocates from different Districts

during weekend i.e. on Friday, Saturday and Sunday for atleast six to seven hours per
day.

Advance Training

There shall be Advance Mediation Training for advocates who completed primary
training. On completion of primary training, said Advocate Mediators should get
associated with the trained mediators in the mediation process in minimum 10 cases.
They shall be then called for Advance Training.

The period of Advance training should be for three days during weekends i.e. on Friday,
Saturday and Sunday for atleast six to seven hours per day.

Refresher's Training

There shall be Refresher Training for advocates who have completed Advance Training.
On completion of Advance Training and on having mediated atleast ten cases as a
Mediator, the Refresher's Training be given to said Advocate Mediators.

The Refresher Training should be atleast for a period of two days.

Places of Training

The Mediators' Training should be organized at three places in M.P. on every weekend
on the above days only. It may be either Primary, Advance or Refreshers Training. This
schedule of training be organized region-wise.

The aforesaid training programmes should be organized by the District Judge and Co-
ordinator of the concerned District Mediation Monitoring Committee in the District
where the training is to be organized. Said schedule of training shall be conducted under
the supervision of Main Mediation Monitoring Committee, High Court, Jabalpur (or
concerned High Court Mediation Monitoring sub committee).

The aforesaid Training is to be organized preferably in District Court Premises/Hall.
Otherwise, the said training should be organized in a suitable Hall of Government
organization.

The above training is to be conducted by the Mediators nominated by the Mediation
Monitoring Committee, Main Mediation Centre, High Court, of M.P, Jabalpur.

The participants in the above training programme shall be the Advocates from different
Districts and the number of participants per batch be limited to 20/25 Advocates.

The District Judge in consultation with the President of concerned District Bar
Association shall forward the names of the proposed participants for the aforesaid
Mediators' Training Schedule to the Main Mediation Monitoring Committee. While
proposing the names of the Advocates, it is necessary to consider that only those who are
interested in mediation activities and willing to act as a Mediator shall only, be
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12.

nominated. Main Mediation Monitoring Committee will finalize the proposed names.

The honorarium payable to the Trainers and expenses for stay, travel, food of the Trainers
and Trainees will be borne by the Main Mediation Monitoring Committee from the funds
allocated under 13th Finance Commission.

The stay arrangements of the trainers/participants shall be preferably made in
Government Guest House. In case of non-availability of Government Guest House, then
accommodation be made in Hotels having reasonable charges.

All expenses for organizing the training programmes will be borne by the Main
Mediation Monitoring Committee from the funds allocated under various Finance
Commissions which will be provided by the M.P. State Legal Services Authority to the
concerned DLSA from the grants received under.

k%

e

Compromise, if not the spice of life, is its solidity.
It is what makes nations great and marriages happy.

-Ralph Waldo Emerson
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SCHEME FOR IDENTIFICATION OF CASES
FOR MEDIATION REFERENCE

Initially Panel of 75 Mediators amongst the empanelled Mediators of the High Court be
constituted to identify cases which are fit for Mediation reference having some element
of settlement.

The above said panel be finalised by the Main Mediation Monitoring Committee on
recommendation made by High court Mediation Monitoring Sub Committee.

The work of identifying suitable cases by the nominated Mediator must be done in the
Board Departments/Sections at the place where sitting arrangements are made available
by the concerned Departments/Sections.

The Registrar (Judicial) to assign not more than 10 cases at a time to the Mediator for
examination and shall provide supporting staff working in concerned
Department/section. That staff should keep cases ready for examination well in advance.

Each Mediator should identify at least 10 cases per month from pending/admitted
matters in the High Court, which are not likely to reach for hearing at least for one year.

On examination of cases Mediator should submit the list of identified cases to the Co-
ordinator High Court Mediation Centre.

On receipt of list of identified cases, the Co-ordinator shall call the parties to the office
and verify if the parties are willing to for mediation process or not?

If parties are ready for mediation, the co-ordinator shall ensure that the parties agree on
the name of same mediator who has identified the case.

If parties do not agree for mediation or on the name of mediator, then the Co-ordinator
shall place the note before the concerned Court for referral order.

After referral order, the Co-ordinator shall consider the nature of case, area and
specialisation of Mediator and appoint appropriate Mediator in that particular matter. As
far as possible, Mediator who has examined the case may be appointed as a Mediator in
that matter.

On appointment of Mediator the Co-ordinator shall issue letters to the concerned parties
and their Advocates.

To have control and smooth functioning of said scheme and also considering paucity of
space in Board Department the maximum number of Mediators visiting the Board
Department on a day, shall not exceed two.

The Co-ordinator / Registrar (Judicial) shall prepare a Calendar for each month
indicating the dates on which particular Mediators would visit the Departments/
Sections.

L

32

10.

11.

12.

13.

Heeral fdeH 2 UsRvl @) ygdH @ fog Fisen

URNT: U8 UehRYT FSTH FHsid & 6 dcd A9l © doi i1 HegerdT e 8q Sugad
2, B faffed a1 3 S IRTeg &) gt # Aftaferd AeRell # | 15 AEIRel &7 Uh

U9t 7fSd fham 9y |

SUYeRT UFTeT BT Sod ITATId FeaReIT FRI U AT BT STRINAT IR & HeRerdl
R wfafer g sife wu foam s |

AT 7SR §RT SUYA UHRYT &I Ugd BT B Asd /[T /31 mT & 39
I R T SIIY S8l Haferd fa9RT / SI9HT §RT d3eh gy &l il |

RNRER (RATRIeh), Fegwer Bl Sild 8 U FHI H 10 YhRON I JARTDH FHIIRNT AT BN
AT HAT FIHRT / ST 3 BRIRT WD HHANIGE Pl SUSTES BIATYIT | HHARIT]
TRV BT ARH T A URIETT 7 IR I |

TS AR Iod IR H dfdd / idd U A1al, 5 &F | &F U6 ay adb o
S 1 G181 2, H W BH I BH 10 THRVN Bl g UirdTs |

UHROT & RIS IR FeIRe Sod <RI AR dvs & SqH-add Bl fIf~ed GHRon ol
AT TR X |

RIS URoll @1 gl &I UIfd R, AA9d UEThRI DI BRI H AT qAT I
[T BT AT UeThR FeaReIT (BT B S2g © AT 78l ?

IS UeThR HeaReIT 5 WS Hd © Ol I I8 GAREd ST {dh UeThR 9 Hewel &
AT IR HEAT © 1A Il & fafed fear g |

I YeThR HegRIdT IT HedRY & A1 UR UgHd ol & df G9-ddd Aefod ~=Irared &
FAeT T STTeeT RWRd 31eR) B W (AIe) URgd BT |

frcer ameer & U, AHI® UBRUT DI Uapld, fIug Torr #eavey & faeivedr R =
BN IR I AT § FeaRey (Y BT | JATHHT YDHROT Bl YRIETOT PR+ dlel HeaRel
®1 B IH A H AR e fham S e 2 |

AR B FYfdd IR, T Fefed eI 1R S1ds STEaaall &l U= SR & |

I IISHT R FRIFT qAT IFD FATH WU A BRIGIT v Ud Asdl [T9RT H I @l
D DT LA QA BY, AUSH (99N H Teb &7 & 37T dTel HEURell Bl |1 & I 3fddh
&1 B ARy |

THIIE /IRER (FAR%) IS A8 BT UART S 1Dl Bl JafRid d-d gy dar
BT ST IR BT faRIY HeaRey famT / ST # SIRT R ADH AT |

*kk

33



10.

I1.

Mediation Clinic Scheme

At every District Court Mediation Centre, there should be a Mediation Clinic to cater to
the prospective litigants visiting the office of Legal Services Authority for legal
assistance.

Mediation Clinic should be located in the premises of ADR Centre/DLSA office. The
office expenses of the Mediation Clinic will be borne from the funds of Legal Services
Authority earmarked for legal awareness and settlement of pre-litigation disputes.

The Mediation Clinic shall strictly observe that matters referred by Court for mediation
will not be processed in the Mediation Clinic. Those cases must be processed only by the
Court Annexed Mediation Centre.

The Principal District Judge and Co-ordinator of concerned District Mediation
Monitoring Committee shall monitor the work of Mediation Clinic.

Principal District Judge should depute one clerk from District Court establishment to
look after all the clerical work of Mediation Clinic. The said clerk must work at District
Mediation Centre and Mediation Clinic on full time basis.

Schedule of visits of Mediator(s) on the panel of District Mediation Centre must be
prepared by the Co-ordinator in consultation with the concerned empanelled Mediator
who is willing to remain in attendance in the Mediation Clinic during the court working
hours to attend to the prospective litigant visiting the Mediation Clinic. The number of
Mediators must be commensurate with the average inflow of cases in the Mediation
Clinic on a given day. However, at any given point of time, during the working hours of
the Mediation Clinic, there must be at least one Mediator in attendance.

Records/Registers of Mediation Clinic be maintained separately, in the prescribed
format appended hereto.

Mediators shall deal with any matters (pre-litigation or pending matters not referred by
the Court for mediation) in Mediation Clinic.

In case of Court pending matters, if litigants approach Mediation Clinic on their own and
the Mediator is of the opinion that the case is fit for mediation, he should advice the
party/parties to request the concerned Court to refer their case for mediation. A separate
register must be maintained in respect of Court pending matters in Form No.1 appended
hereto.

In case of pre-litigation matters, the person desirous of taking assistance of the
Mediation Clinic must submit information in writing in Form No.2 appended hereto. A
separate register ofpre-litigation matters must be maintained in Form No.3 appended
hereto.

On registration of the case under respective category, the Co-ordinator, as far as possible,
on the same day, must assign it to the Mediator in attendance and if that is not possible,
must record reasons therefor in the register and assign the case to the Mediator in
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16.

attendance on the following working day or on such other day convenient to the party
and fix the date, time and venue and inform the party accordingly. If the request is
received through post, the Co-ordinator shall issue notice to the parties not later than
three days from the receipt of such request informing the party about the date, time and
venue when his meeting with the Mediator in the Mediation Clinic is arranged.

On referring pre-litigation matter to the Mediator by the Co-ordinator, Mediator should
follow the settled principles of mediation and conduct the mediation process and observe
the Code of Conduct for Mediation specified in Mediation Rules, 2006.

On settlement of pre-litigation dispute, settlement be recorded in writing and signatures
of'the parties concerned be obtained thereon.

Mediator shall then report about settlement to the Co-ordinator and advise the parties to
approach the Co-ordinator for further directions.

Copy of settlement be kept at Mediation Clinic.

On receipt of settlement report, Co-ordinator should call the parties and inform them the
date on which their matter will be placed before pre-litigation Lok Adalat for recording
compromise. The Co-ordinator shall then send the papers to the Secretary, DLSA for
keeping the said matter before pre-litigating Lok Adalat on scheduled date.

17. The Lok Adalat may then record compromise between parties and pass appropriate award

18.

19.

20.

21.

contemplated u/s. 21 of Legal Services Authorities Act, 1987 or according to National
Legal Services Authority (Lok Adalat) Regulation 2009 by following procedure as per
law.

In case of non-settlement of disputes before mediator, mediator should report about
failure of Mediation to the Co-ordinator.

Co-ordinator should take endorsement of the same in the register maintained at
Mediation clinic.

[This may be part of declaration in the application to be filled in by the party]

No Mediator shall be held liable for anything done bonafidely or omitted to be done
during mediation process.

No Mediator shall be summoned by any party in a court of law to testify in regard to
information received by him or action taken by him in respect of drafts or records
prepared by him or perused by him during the mediation process.

L
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FORM NO. II1
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Remarks -
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CHAPTER - 111

Relevant Legal Provisions




MEDIATION RULES - 2016

Short Title and Commencement. -
(1) These Rules shall be called the Madhya Pradesh Mediation Rules, 2016.

(2) They shall come into force from the date of their publication in the Madhya
Pradesh Gazette.*

Definition.- In these rules, unless the context otherwise requires,-
(a) 'Code' means the Code of Civil Procedure, 1908 (No.5 0of 1908);

(b) Words and expressions used but not defined in these rules shall have the same
meaning as assigned to them in the Code.

Function of the Mediation Centre.- The following shall be the functions of the
mediation centre:-

(1) To maintain a panel of trained Mediators sufficient in number to meet the
requirement of the work referred to the Mediation Centre.

(2) On receipt of the matter by way of referral for mediation, the Coordinator of the
Mediation Centre may” assign the matter to any mediator who is best suited to
deal with the matter from the panel of mediators maintained by the Mediation
Centre.

3) The Mediation shall not be limited only to the issues in the referred dispute and
the Mediator may take into account the disputes between the parties to a case
which are not the subject of the pending litigation, and may resolve all disputes
between the parties.

4) During the mediation, counsel for the parties may also participate in the
mediation process.

%) In appropriate cases, the Mediation Centre may invite any person/persons, other
then those who are involved in the pending litigation to join the Mediation for the
purpose of finding comprehensive and complete solutions including an expert
pertaining to any field.

(6) If any party to the dispute referred to Mediation has any objection to the mediator
assigned to it, the said party shall inform the Mediation Centre and it shall
endeavor to appoint a Mediator who may be acceptable to all the parties.

Appointment of Mediator.-

(1) In a Court annexed mediation, the coordinator of the mediation centre shall
appoint the mediator as he may deem fit.

(2) -In exceptional cases, the Court may also appoint a mediator who is not
necessarily from the panel of Mediators referred to in Rule 5 nor bear the
qualifications referred to in Rule 6 but should not be a person who suffers' from
the disqualifications referred to in Rule 7.

*Published in Official Gazette on 02 March 2018
46

Panel of Mediators.-

(1) The High Court shall empanel only those persons as mediators who have
necessary qualifications as indicated in Rule 6 and a list of such mediators
empanelled with the mediation centre should be prepared.

(2) The District Court shall also prepare a panel of qualified Mediators with the
approval of the High Court Mediation Committee.

3) All the mediators as appointed under sub-rule (1) and (2) of rule 4 shall normally
be on the panel for a period of 3 years from the date of' appointment and further
extension of their tenure shall be at the discretion of High Court Mediation
Committee.

Qualifications of persons to be empanelled under Rule 5.-
The following persons shall be eligible for training as Mediators, -
(1) (a) Retired Judges of the Supreme Court of India,

(b) Retired Judges of the High Court,

(c) Retired and Serving Members of District Judiciary.

(2) Legal practitioners with at least 10 years' standing at the bar at the level of the
Supreme Court or the High Court or the District Court or equivalent status.

3) Experts or other professionals with at least fifteen years' standing or retired
senior bureaucrats or retired senior executives.

Disqualification of persons.-

The following persons shall be deemed to be disqualified for being empanelled
as mediators,-

(1) Any person who has been adjudged as insolvent or is declared of unsound mind;

(i1) any person against whom criminal charges involving moral turpitude are framed
by a criminal court and are pending; or

(ii1)  any person who has been convicted by a criminal court for any offence involving
moral turpitude.

(iv)  any person against whom disciplinary proceedings have been initiated by the
appropriate disciplinary authority which are pending or have resulted in a
punishment.

(v) any person who is interested or connected with the subject-matter of dispute(s) or
is related to any one of the parties or to those who represent them, unless such
objection is waived by all the parties in writing.

(vi)  anylegal practitioner who has or is appearing for any of the parties in the suit or in
other proceedings(s).
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10.

11.

12.

Addition to or deletion from panel-

There shall be periodical assessment of the performance of the Mediators. The
High Court or the District and Sessions Judge with prior approval of the High Court
Mediation Committee may in its/his discretion, from time to time, add or delete any
person in the panel of mediators.

Preference.-

The Coordinator shall, while nominating any person from the panel of mediators
referred to in Rule 5, consider his suitability for resolving the dispute(s) involved and
shall give preference to those who have proven record of. successful mediation or who
have special qualification or experience in mediation:

Provided that nomination to a mediation proceeding shall not be perceived as a
right by mediators. Such nomination shall be at the discretion of the Coordinator of the
Mediation Centre.

Duty of mediator to disclose certain facts.-

(1) When a person is approached in connection with his proposed appointment as
mediator, he shall disclose any circumstance likely to give rise to a reasonable
doubt as to his independence or impartiality.

(2) Every Mediator shall from the time of his appointment and throughout
continuance of the mediation proceedings, without delay, disclose to the parties,
about the existence of any circumstance referred to in sub-rule (1).

Withdrawal of appointment.-

Upon information furnished by the mediator under Rule 9 or upon any other
information received from the parties or other persons, if the Court, in which the suit or
proceeding is pending or the coordinator of the Mediation Centre, is satisfied, that the
said information has raised a reasonable doubt as to the mediator's independence or
impartiality, he may withdraw the appointment and appoint another mediator.

Mediation process.-

(1) All civil and criminal compoundable matters, may be referred to mediation
during the course of litigation, by the Court.

(2) The mediation process will comprise of reference as well as the steps taken by the
mediator to facilitate the settlement of a referred matter by following the
structure usually followed, including but not limited to introduction and opening
statement, joint session, separate sessions(s) and closing.

3) Failure to arrive at a settlement would not preclude the Court from making fresh
reference of the matter for mediation.

4) In case of failure of resolution of the referred dispute, the Mediator shall inform
the Mediation Centre, by a report and the Co-coordinator of the Mediation Centre
shall inform regarding the same to the Court.
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13.

14.

15.

16.

17.

18.

19.

20.

Mediator not bound by Indian Evidence Act, 1872 or Code of Civil Procedure,
1908.-

The mediator shall not be bound by the Code of Civil Procedure, 1908 or the
Indian Evidence Act, 1872, but shall be guided by the principles of fairness and justice,
having regard to the rights and obligations of the parties, usages of trade, if any, and the
circumstances of the dispute(s).

Presentation of parties.-

The parties shall ordinarily be present personally or through constituted attorney
at the sessions notified by the Mediator. They may also be represented by a counsel with
permission of the mediator in such sessions.

Consequences of non-attendance of parties at sessions on due dates.-

If any party fails to attend a session notified by the mediator on account of
deliberate or willful act, the other party or the mediator can apply to the Court in which
the suit or | proceeding is pending, in that case the Court may issue the appropriate
directions having regard to the facts and circumstances of the case.

Administrative assistance.-

In order to facilitate the conduct of mediation proceedings, the parties,' or the
mediator with the consent of the parties, may arrange for administrative assistance by a
suitable institution or person.

Role of Mediator.-

The mediators shall attempt to facilitate voluntary resolution of the dispute(s) by
the parties. He shall assist them in understanding the problems, identifying the
underlying issues, reducing misunderstandings, generating the options and developing
bption which are mutually acceptable to both the parties.

Parties alone responsible for taking decision.-

The parties shall be made to understand that the mediator only facilitates in
arriving at a decision lo resolve dispute(s) and that he will not and cannot impose any
settlement nor does the mediator give any assurance that the mediation will result in a
settlement. The mediator shall not impose any decision on the parties.

Time limit for completion of mediation.-

On the expiry of Ninety days from the date fixed for the first appearance of the
parties before the mediator, the mediation shall stand terminated, unless the Court, which
referred the matter, either suo moto, or upon request by any of the parties, and upon
hearing all the parties, is of the view that extension of time is necessaiy or may be useful;
but such extension shall not be beyond a further period of thirty days. ..

Parties to actin good faith.-

All the parties shall commit to participate in the proceedings in good faith with
the intention to settle the dispute (s), if possible.
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21.

22.

23.

Confidentiality, disclosure and inadmissibility of information.-

(1) When a mediator receives factual information concerning the dispute from any
party, he shall disclose the substance of that information to the other party, so that
the other party may have an opportunity to present such explanation as it may
consider appropriate:

Provided that, when a party gives information to the mediator subjectto a
specific condition that it be kept confidential, the mediator shall not disclose the
information to the other party.

(2) Receipt or perusal of any document by the mediator or receipt of information
orally by the mediator while serving in that capacity, shall be confidential and the
mediator shall not be compelled to divulge information regarding the document
or record or oral information nor as to what transpired during the mediation.

3) Parties shall maintain confidentiality in respect of events that transpired during
the mediation and shall not rely on or introduce the said information in any
proceeding as to-

(1) Views expressed by a party in the course of the mediation proceeding;

(i1) documents produced' during the mediation which were expressly
required to be treated as confidential or other notes or drafts or
information given by the parties to the mediators.

(ii1))  proposal made or views expressed by the mediator,
(iv)  admission made by a party in the course of mediation proceeding.

(v) the fact that a party had or had not indicated willingness to accept a

proposal.
4) There shall be no stenographic or audio or video recording of the mediation
proceedings.
(%) A mediator may maintain personal record regarding progress of the mediation for
his personal use.
Privacy.-

The mediation sessions shall be conducted in complete privacy and only the
concerned parties or their counsels or power of attorney holders may attend. Other
persons may attend only with the consent of the parties and permission of the mediator.

Immunity.-

No mediator shall be held liable for anything bonafidely done or omitted to be
done by him during the mediation proceedings for civil or criminal action nor shall he be
summoned by any party to the suit or proceeding to appear in a Court of Law to testify in
regard to information received by him or action taken by him or in respect of drafts or
records prepared by him or shown to him during the mediation proceedings.

24,

25.

26.

Communication between mediator and the Court-

(1) In order to preserve the confidence of parties in the Court and the neutrality of the
mediator, there should be no communication between the mediator and the
Court, except as stated in sub-rule (2) and (3) of this Rule.

(2) Ifany communication between the mediator and the Court is necessary, it shall be
in writing and copies of the same shall be given to the parties or their constituted
attorneys or the counsel.

3) All communication between the mediator and the Court shall be made only by the
mediator and in respect of the following matters, -

(a) The failure of a party or parties to attend;

(b) The mediator's assessment that the case is not suited for settlement
through mediation; or

(c) Settlement of dispute or disputes arrived at between parties.
Settlement agreement-

(1) Where an agreement is reached between the parties with regard to all the issues in
the suit or proceeding or some of the issues, the same shall be reduced to writing
and signed by the parties or their constituted attorney. If any counsel has
represented the parties, the mediator may obtain his signature on the settlement
agreement.

(2) The agreement of the parties so signed shall be submitted to the Coordinator,
Mediation Centre, who shall, with a covering letter signed by him forward the
same to the Court in which the suit or proceeding is pending.

3) Where no agreement is arrived at between the parties or where the mediator is of
the view that no settlement is possible, he shall report the same in writing to the
Coordinator, Mediation Centre, who shall, with a covering letter signed by him
forward the same to the Court in which the suit or proceeding is pending.

Court torecord settlement and pass decree.-

(1) On receipt of settlement agreement, if the Court is satisfied that the parties have
settled their disputes voluntarily, the Court may pass appropriate order/decree on
the basis of settlement, if the same is not found collusive/illegal/unworkable.
However, if the settlement disposed of only certain issues arising in the matter,
the Court may record settlement in respect of the issues settled in the mediation
and may proceed to decide other issue which are not settled.

(2) Settlement between the parties shall be final in respect of the proceedings
pending before the Court.
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27.

28.

Fee of Mediator.-

(1) The mediator shall be paid honorarium as under:-

S. No. Nature of case Honorarium
€)) (@)) 3
1.

On settlement through mediation of a | Rs.3,000/- per case (with two or
matrimonial case (including more connected cases, the
criminal), custody guardianship, maximum would be Rs.4,000/-)

probate, partition and possession.

2. |All other matters Rs.2,000/- per case (with two or

more connected cases, the

maximum would be Rs.3,000/-)

3 Connected case Rs.500/- per case subject to a
maximum of Rs. 1,000/-(regardless
of the number of connected cases)

4, In case of no settlement

Rs. 1,000/- honorarium per case,

(regardless of the number of

connected cases)

Itis subject to revision by the Hon'ble Chairman and time to time as deemed fit by
Members of MCPC.

(2) However, in exceptional cases the Court may fix consolidated amount as fee of
the Court nominated mediator / Mediators.

3) Each party shall bear the cost of production of their witnesses and experts, as also
for production of documents.

Ethics and code of conduct for mediator.-

The Mediator shall follow and observe these Rules strictly and with due diligence.
(1) Notindulge in conduct unbecoming of a mediator.

(2)  Upholdthe integrity and fairness of the mediation process.

3) ensure that the parties involved in the mediation are fairly informed and have an
adequate understanding of the procedural aspects of the mediation process.

(4) While communicating with the parties avoid any impropriety or appearance of
impropriety.
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29.

(%) The mediator must avoid mediating in cases where they have direct personal,
professional or financial interest in the outcome of the dispute. If the mediator
has any indirect interest, he is bound to disclose to the parties such indirect
interest at the earliest opportunity and he shall hot meditate in the case unless the
parties specifically agree to accept him as mediator, despite such indirect interest.

(6) Where the mediator is an advocate, he shall not appear for any of the parties in
respect of the dispute which he had mediated.

(7) Mediators have a duty to know the limits of their competence and ability in order
to avoid taking on assignments which they are not equipped to handle.

(8) Mediators have a duty to remain neutral throughout the mediation.

9) Mediators must respect the voluntary nature of mediation and must recognize the
rights of the parties to withdraw from the mediation at any stage.

(10)  Mediation being confidential in nature, a mediator shall be faithful to the
confidentiality reposed in him.

(11)  Mediator has a duty to encourage the parties to make their own decisions both
individually and collectively about the resolution of the dispute, rather than
imposing his own ideas on the parties. Self determination is the essence of the
mediation process.

(12)  Settlement of dispute must be based on informed consent.

(13)  Conduct all proceeding relating to the resolution of dispute in accordance with
the law.

(14)  Mediator mustrefrain from promises or guarantee of results.
Consequences of breach of Rule 28.-

It shall be open to the Coordinator to take such action with the approval of the
High Court Mediation Committee as may be appropriate if the mediator violates any
code of conduct expressed in Rule 28 or behaves in a manner not expected of him as a
Mediator.".

*kk
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Code of Civil Procedure, 1908

Section 89, C.P.C. - Settlement of disputes outside the Court. —

(1) Where it appears to the Court that there exist elements of a settlement which may be
acceptable to the parties, the Court shall formulate the terms of settlement and give them to
the parties for their observations and after receiving the observations of the parties, the
Court may reformulate the terms of a possible settlement and refer the same for—

(e) arbitration;
(f) conciliation;
(g) judicial settlement including settlement through Lok Adalat; or
(h) mediation.
(2) Where adispute has beenreferred -

(a) for arbitration or conciliation, the provisions of the Arbitration and Conciliation Act,
1996 (26 of 1996) shall apply as if the proceedings for arbitration or conciliation were
referred for settlement under the provisions of that Act;

(b) to Lok Adalat, the Court shall refer the same to the Lok Adalat in accordance with the
provisions of sub-section (1) of section 20 of the Legal Services Authority Act, 1987
(39 0f 1987) and all other provisions of that Act shall apply in respect of the dispute so
referred to the Lok Adalat;

(c) forjudicial settlement, the Court shall refer the same to a suitable institution or person
and such institution or person shall be deemed to be a Lok Adalat and all the
provisions of the Legal Services Authority Act, 1987 (39 of 1987) shall apply as if the
dispute wee referred to a Lok Adalat under the provisions of that Act;

(d) for mediation, the Court shall effect a compromise between the parties and shall
follow such procedure as may be prescribed.

The Supreme Court of India, in the case of Afcons Infrastructure Limited and another v.
Cherian Varkey Construction Co. Pvt. Ltd. and others, reported in (2010) 8 SCC 24, has
interpreted the section to read as follows:

S. 89 - Settlement of disputes outside the Court.—

(1) Where it appears to the Court that there exist elements of a settlement which may be
acceptable to the parties, the Court may formulate the terms of settlement and give them to the
parties for their observations and after receiving the observations of the parties, the Court may
reformulate the terms of a possible settlement and refer the same for —

(a) arbitration;

(b) conciliation;

(c) judicial settlement including settlement through Lok Adalat; or
(d) mediation.

Provided that it shall not be necessary for the Court, before referring the parties to an ADR
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process to formulate or re-formulate the terms of a possible settlement. /¢ shall be sufficient if the
Court merely describes the nature of dispute (in a sentence or two) and makes the reference.

(2) Where adispute has been referred -

(a) for arbitration or conciliation, the provisions of the Arbitration and Conciliation Act,
1996 (26 of 1996) shall apply as if the proceedings for arbitration or conciliation were referred
for settlement under the provisions of that Act;

(b) to Lok Adalat, the Court shall refer the same to the Lok Adalat in accordance with the
provisions of sub-section (1) of section 20 of the Legal Services Authority Act, 1987 (39 of 1987)

and all other provisions of that Act shall apply in respect of the dispute so referred to the Lok
Adalat;

(c) for “mediation”, the Court shall refer the same to a suitable institution or person and
such institution or person shall be deemed to be a Lok Adalat and all the provisions of the Legal
Services Authority Act, 1987 (39 of 1987) shall apply as if the dispute was referred to a Lok
Adalatunder the provisions of that Act;

(d) for “judicial settlement”, the Court shall effect a compromise between the parties and
shall follow such procedure as may be prescribed.

Order X C.P.C.

1. Ascertainment whether allegations in pleadings are admitted or denied. — At the first
hearing of the suit the Court shall ascertain from each party or his pleader whether he
admits or denies such allegations of fact as are made in the plaint or written statement (if
any) of the opposite party, and as are not expressly or by necessary implication admitted or
denied by the party against whom they are made. The Court shall record such admissions
and denials.

1-A. Direction of the Court to opt for any one mode of alternative dispute resolution. —
After recording the admissions and denials, the Court shall direct the parties to the suit to
opt either mode of the settlement outside the Court as specified in sub-section (1) of section
89. onthe option of the parties, the Court shall fix the date of appearance before such forum
or authority as may be opted by the parties.

1-B. Appearance before the conciliatory forum or authority. — Where a suit is referred under
rule 1-A, the parties shall appear before such forum or authority for conciliation of the suit.

1-C. Appearance before the Court consequent to the failure of efforts of conciliation. —
Where a suit is referred under rule 1-A and the presiding officer of conciliation forum or
authority is satisfied that it would not be proper in the interest of justice to proceed with the
matter further, then, it shall refer the matter again to the Court and direct the parties to
appear before the Court on the date fixed by it.

*kk
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SCHEME FOR TRAINING UNDER MEDIATION AND
CONCILIATION PROJECT COMMITTEE

The Supreme Court of India has constituted Mediation and Conciliation Project
Committee (MCPC) to oversee the effective implementation of Mediation and Conciliation in
the Country. The Mediation and Conciliation Project Committee (MCPC) was constituted by the
then Chief Justice of India Hon'ble Mr. Justice R.C. Lahoti by order dated 9th April, 2005.
Hon'ble Mr. Justice N. Santosh Hegde was its first Chairman. It consisted of other Judges of the
Supreme Court and High Court, Senior Advocates and Member Secretary of NALSA.

1. COMPOSITION
Atpresent the constitution of MCPC is as under :

1. Hon'ble Chief Justice of India Chairman
2. Hon'ble Nominated Justice e Member

3. Senior Advocate . Member

4. Member Secretary NALSA Member

5. Nominated Judge Member Secretary

2. ELIGIBILITY FOR TRAINING

The following persons are eligible for training as Mediators :

(a) (1) Retired Judges of the Supreme Court of India
(11)  Retired Judges of the High Court

(i11))  Retired District and Sessions Judges or retired Judges of the City Civil
Court or Courts of equivalent status.

(b) Judicial Officers or legal practitioners with atleast 10 years standing at the bar at
the level of the Supreme Court or the High Court or the District Courts of
equivalent status;

(©) Experts or other professionals with at least fifteen years standing; or retired
senior bureaucrats or retired senior executives;

3.  TRAINING OF MEDIATORS

The Mediators are trained as per the curriculum approved by the MCPC contained in the
manual known as Mediation Training Manual of India. The Mediation Training Manual was
prepared under the guidance of compulsory 40 hours' mediation training imparted by trainers of
MCPC as per the curriculum laid down in Mediation Training Manual. Mediation Training
Manual of India can be down loaded from the Supreme Court of India website - sci.nic.in

4. ACCREDITION

A person must have undergone 40 hours of mediation training programme under the
aegis of MCPC as per curriculum approved by MCPC from the trainers of Mediation and
Conciliation Project Committee. After having undergone 40 hours training only those mediators
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who have completed atleast 10 successful mediation resulting in settlement and atleast 20
mediation in all, are eligible to be accredited as qualified mediator.

The Committee also resolved that the Mediators who have undergone training
programme conducted by institution other than MCPC shall not be accredited as Mediator under
MCPC.

5. TRAINING OF TRAINERS PROGRAMME

MCPC trainers of Mediation have devised a 20 hour programme for training of trainers
and only those mediators accredited by MCPC who have completed atleast 50 mediations
resulting in settlement and atleast 60 mediations in all, are eligible to undergo Training of
Trainers (ToT) programme. The training of trainers programme is also followed by advanced
training programme to further crystallize the concept of mediation and skill development.
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CHAPTER -1V

Important Judicial
Pronouncements




1. POINTINVOLVED
Scope of Section 89 and Order 10 Rule 1-A of the Civil Procedure Code, 1908

Section 89 of CPC — Interpretation of — To meet with anomalies and draftsman's errors, the Apex
Court made changes in Section 89 by interpretation process, which shall remain in force till the
legislature corrects the mistake.

ADR process — Object of Section 89 CPC is that settlement should be attempted by adopting an
appropriate ADR process —Having a hearing after completion of pleadings, to consider recourse
to ADR process, is mandatory — But actual reference to an ADR process in all cases is not
mandatory — The Apex Court enumerated illustrative categorization of 'suitable' and 'unsuitable’'
cases toan ADR process.

ADR process — Proper stage and procedure — The stage at which the Court should explore
whether the matter should be referred to ADR process, is after the pleadings are complete, and
before framing the issues, when the matter is taken up for preliminary hearing for examination of
parties under Order 10 of CPC — However, if for any reason, the Court had missed the
opportunity to consider and refer the matter to ADR process before framing issues, nothing
prevents the Court from resorting to Section 89 even after framing issues — But once evidence is
commenced, the Court will be reluctant to refer the matter to the ADR processes lest it becomes a
tool for protracting the trial — The procedure to be adopted by a Court under Section 89 CPC has
been laid down by the Apex Court.

Parties — Afcons Infrastructure Limited and another v. Cherian Varkey
Construction Company Private Limited and others
Reportedin — (2010)8SCC24

If Section 89 is to be read and required to be implemented in its literal sense, it will be a
Trial Judge's nightmare. It puts the cart before the horse and lays down an impractical, if not
impossible, procedure in sub-section (1). It has mixed up the definitions in sub-section (2). In
spite of these defects, the object behind section 89 is laudable and sound. Resort to alternative
disputes resolution (for short '"ADR') processes is necessary to give speedy and effective relief to
the litigants and to reduce the pendency in and burden upon the courts. As ADR processes were
not being resorted to with the desired frequency, Parliament thought it fit to introduce Section 89
and Rules 1-A to 1-C in Order X in the Code, to ensure that ADR process was resorted to before
the commencement of trial in suits.

In view of its laudable object, the validity of section 89, with all its imperfections, was
upheld in Salem Advocate Bar Association (I) v. Union of India, (2003)1 SCC 49 [for short,
Salem Bar (I)] but referred to a Committee, as it was hoped that section 89 could be
implemented by ironing the creases. In Salem Advocate Bar Association (II) v. Union of India,
(2005) 6 SCC 344 [for short, Salem Bar (II)], this Court applied the principle of purposive
construction in an attempt to make it workable.

Proper interpretation of section 89 of the Code requires two changes from a plain and
literal reading of the section. Firstly, it is not necessary for the court, before referring the parties
to an ADR process to formulate or re-formulate the terms of a possible settlement. It is sufficient
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if the court merely describes the nature of dispute (in a sentence or two) and makes the reference.
Secondly, the

definitions of 'judicial settlement' and 'mediation’ in clauses (¢) and (d) of section 89(2)
shall have to be interchanged to correct the draftsman's error. Clauses (c) and (d) of section 89(2)
ofthe Code will read as under when the two terms are interchanged:

(©) for “mediation”, the court shall refer the same to a suitable institution or person
and such institution or person shall be deemed to be a Lok Adalat and all the
provisions of the Legal Services Authorities Act, 1987 (39 of 1987) shall apply as
ifthe dispute were referred to a Lok Adalat under the provisions of that Act;

(d) for “judicial settlement”, the court shall effect a compromise between the parties
and shall follow such procedure as may be prescribed.

The above changes made by interpretative process shall remain in force till the
legislature corrects the mistakes, so that section 89 is not rendered meaningless and infructuous.

Whether the reference to ADR Process is mandatory?

Section 89 starts with the words “where it appears to the court that there exist elements of
a settlement”. This clearly shows that cases which are not suited for ADR process should not be
referred under section 89 of the Code. The court has to form an opinion that a case is one that is
capable of being referred to and settled through ADR process. Having regard to the tenor of the
provisions of Rule 1A of Order 10 of the Code, the civil court should invariably refer cases to
ADR process. Only in certain recognized excluded categories of cases, it may choose not to refer
to an ADR process. Where the case is unsuited for reference to any of the ADR processes, the
court will have to briefly record the reasons for not resorting to any of the settlement procedures
prescribed under section 89 of the Code. Therefore, having a hearing after completion of
pleadings, to consider recourse to ADR process under section 89 of the Code, is mandatory. But
actual reference to an ADR process in all cases is not mandatory. Where the case falls under an
excluded category there need not be reference to ADR process. In all other case reference to
ADR process is amust.

The following categories of cases are normally considered to be not suitable for ADR
process having regard to their nature:

(1) Representative suits under Order 1 Rule 8 CPC which involve public interest or
interest of numerous persons who are not parties before the court. (In fact, even a
compromise in such a suit is a difficult process requiring notice to the persons
interested in the suit, before its acceptance).

(i1) Disputes relating to election to public offices (as contrasted from disputes
between two groups trying to get control over the management of societies,
clubs, association etc.).

(i11))  Casesinvolving grant of authority by the court after enquiry, as for example, suits
for grant of probate or letters of administration.

(iv)  Cases involving serious and specific allegations of fraud, fabrication of
documents, forgery, impersonation, coercion etc.
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(v) Cases requiring protection of courts, as for example, claims against minors,
deities and mentally challenged and suits for declaration of title against
government.

(vi)  Casesinvolving prosecution for criminal offences.

All other suits and cases of civil nature in particular the following categories of cases
(whether pending in civil courts or other special Tribunals/Forums) are normally suitable for
ADR processes:

(1) All cases relating to trade, commerce and contracts, including
(1) disputes arising out of contracts (including all money claims);
)] disputes relating to specific performance;

(k) disputes between suppliers and customers;

Q) disputes between bankers and customers;

(m)  disputes between developers/builders and customers;

(n) disputes between landlords and tenants/licensor and licensees;
(o) disputes between insurer and insured,

(1))  All cases arising from strained or soured relationships, including - disputes
relating to matrimonial causes, maintenance, custody of children;

(1) disputes relating to partition/division among family members/co-parceners/co-owners;
and

(i1) disputes relating to partnership among partners.

(ii1))  All cases where there is a need for continuation of the pre-existing relationship in spite of
the disputes, including

(iv)  disputes between neighbours (relating to easementary rights, encroachments, nuisance
etc.);

(v) disputes between employers and employees;

(vi)  disputes among members of societies/associations/Apartment owners' Associations;
(vii)  Allcasesrelating to tortious liability including

(viii) claims for compensation in motor accidents/other accidents; and

(ix)  Allconsumer disputes including

(x) disputes where a trader/supplier/manufacturer/service provider is keen to maintain his
business/professional reputation and credibility or product popularity.

The above enumeration of 'suitable' and 'unsuitable' categorization of cases is not intended to be
exhaustive or rigid. They are illustrative, which can be subjected to just exceptions or additions
by the court/Tribunal exercising its jurisdiction/discretion in referring a dispute/case to an ADR
process.
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How to decide the appropriate ADR process under Section 8§9?

Section 89 refers to five types of ADR procedures, made up of one adjudicatory process
(arbitration) and four negotiatory (non adjudicatory) processes — conciliation, mediation,
judicial settlement and Lok Adalat settlement. The object of section 89 of the Code is that
settlement should be attempted by adopting an appropriate ADR process before the case
proceeds to trial. Neither section 89 nor Rule 1A of Order 10 of the Code is intended to supersede
or modify the provisions of the Arbitration and Conciliation Act, 1996 or the Legal Services
Authorities Act, 1987. On the other hand, section 89 of the Code makes it clear that two of the
ADR processes — Arbitration and Conciliation, will be governed by the provisions of the AC Act
and two other ADR Processes - Lok Adalat Settlement and Mediation will be governed by the
Legal Services Authorities Act. As for the last of the ADR processes - judicial settlement, section
89 makes it clear that it is not governed by any enactment and the court will follow such
procedure as may be prescribed (by appropriate rules).

Rule 1A of Order 10 requires the court to give the option to the parties, to choose any of the ADR
processes. This does not mean an individual option, but a joint option or consensus about the
choice of the ADR process. On the other hand, section 89 vests the choice of reference to the
court. There is of course no inconsistency. Section 89 of the Code gives the jurisdiction to refer to
ADR process and Rules 1A to IC of Order 10 lay down the manner in which the said jurisdiction
is to be exercised. The scheme is that the court explains the choices available regarding ADR
process to the parties, permits them to opt for a process by consensus, and if there is no
consensus, proceeds to choose the process.

Having regard to the provisions of Section 89 and Rule 1-A of Order 10, the stage at which the
court should explore whether the matter should be referred to ADR processes, is after the
pleadings are complete, and before framing the issues, when the matter is taken up for
preliminary hearing for examination of parties under Order 10 of the Code. However, if for any
reason, the court had missed the opportunity to consider and refer the matter to ADR processes
under Section 89 before framing issues, nothing prevents the court from resorting to Section 89
even after framing issues. But once evidence is commenced, the court will be reluctant to refer
the matter to the ADR processes lest it becomes a tool for protracting the trial.

Though in civil suits, the appropriate stage for considering reference to ADR processes is after
the completion of pleadings, in family disputes or matrimonial cases, the position can be slightly
different. In those cases, the relationship becomes hostile on account of the various allegations in
the petition against the spouse. The hostility will be further aggravated by the counter-
allegations made by the respondent in his or her written statement or objections. Therefore, as far
as Family Courts are concerned, the ideal stage for mediation will be immediately after service
of respondent and before the respondent files objections/written statements. Be that as it may.

We may summarize the procedure to be adopted by a court under section 89 of the Code as under:

(a) When the pleadings are complete, before framing issues, the court shall fix a preliminary
hearing for appearance of parties. The court should acquaint itself with the facts of the case and
the nature of the dispute between the parties.

(b) The court should first consider whether the case falls under any of the category of the
cases which are required to be tried by courts and not fit to be referred to any ADR processes. Ifit
finds that the case falls under any excluded category, it should record a brief order referring to the
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nature of the

case and why it is not fit for reference to ADR processes. It will then proceed with the framing of
issues and trial.

(©) In other cases (that is, in cases which can be referred to ADR processes) the court should
explain the choice of five ADR processes to the parties to enable them to exercise their option.

(d) The court should first ascertain whether the parties are willing for arbitration. The court
should inform the parties that arbitration is an adjudicatory process by a chosen private forum
and reference to arbitration will permanently take the suit outside the ambit of the court. The
parties should also be informed that the cost of arbitration will have to be borne by them. Only if
both parties agree for arbitration, and also agree upon the arbitrator, the matter should be referred
to arbitration.

(e) If the parties are not agreeable for arbitration, the court should ascertain whether the
parties are agreeable for reference to conciliation which will be governed by the provisions of the
AC Act. If all the parties agree for reference to conciliation and agree upon the conciliator/s, the
court can refer the matter to conciliation in accordance with section 64 of the AC Act.

6)) If parties are not agreeable for arbitration and conciliation, which is likely to happen in
most of the cases for want of consensus, the court should, keeping in view the
preferences/options of parties, refer the matter to any one of the other three ADR processes: (a)
Lok Adalat; (b) mediation by a neutral third party facilitator or mediator; and (c) a judicial
settlement, where a Judge assists the parties to arrive at a settlement.

(2) If the case is simple which may be completed in a single sitting, or cases relating to a
matter where the legal principles are clearly settled and there is no personal animosity between
the parties (as in the case of motor accident claims), the court may refer the matter to Lok Adalat.
In case where the questions are complicated or cases which may require several rounds of
negotiations, the court may refer the matter to mediation. Where the facility of mediation is not
available or where the parties opt for the guidance of a Judge to arrive at a settlement, the court
may refer the matter to another Judge for attempting settlement.

(h) If the reference to the ADR process fails, on receipt of the Report of the ADR Forum, the
court shall proceed with hearing of the suit. If there is a settlement, the court shall examine the
settlement and make a decree in terms of it, keeping the principles of Order 23 Rule 3 of the Code
inmind.

(1) If the settlement includes disputes which are not the subject matter of the suit, the court
may direct that the same will be governed by Section 74 of the AC Act (if it is a Conciliation
Settlement) or Section 21 of the Legal Services Authorities Act, 1987 (if it is a settlement by a
Lok Adalat or by mediation which is a deemed Lok Adalat). If the settlement is through
mediation and it relates not only to disputes which are the subject-matter of the suit but also other
disputes involving persons other than the parties to the suit, the Court may adopt the principle
underlying Order 23 Rule 3 of the Code. This will be necessary as many settlement agreements
deal with not only the disputes which are the subject matter of the suit or proceeding in which the
reference is made, but also other disputes which are not the subject matter of the suit.

() Ifany term of the settlement is ex facie illegal or unenforceable, the court should draw the
attention of parties thereto to avoid further litigations and disputes about executability.
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The Court should also bear in mind the following consequential aspects, while giving effect to
Section 89 of the Code:

(1) Ifthe reference is to arbitration or conciliation, the court has to record that the reference is
by mutual consent. Nothing further need be stated in the order sheet.

(11) If the reference is to any other ADR process, the court should briefly record that having
regard to the nature of dispute, the case deserves to be referred to Lok Adalat, or mediation or
judicial settlement, as the case may be. There is no need for an elaborate order for making the
reference.

(ii1))  The requirement in Section 89(1) that the court should formulate or reformulate the
terms of settlement would only mean that court has to briefly refer to the nature of dispute and
decide upon the appropriate ADR process.

(iv)  Ifthe Judge in charge of the case assists the parties and if settlement negotiations fail, he
should not deal with the adjudication of the matter, to avoid apprehensions of bias and prejudice.
It is therefore advisable to refer cases proposed for Judicial Settlement to another Judge.

(V) If the court refers the matter to an ADR process (other than Arbitration), it should keep
track of the matter by fixing a hearing date for the ADR Report. The period allotted for the ADR
process can normally vary from a week to two months (which may be extended in exceptional
cases, depending upon the availability of the alternative forum, the nature of case etc.). Under no
circumstances the court should allow the ADR process to become a tool in the hands of an
unscrupulous litigant intent upon dragging on the proceedings.

(vi)  Normally the court should not send the original record of the case when referring the
matter for an ADR forum. It should make available only copies of relevant papers to the ADR
forum. (For this purpose, when pleadings are filed the court may insist upon filing of an extra
copy). However if the case is referred to a Court annexed Mediation Centre which is under the
exclusive control and supervision of a Judicial Officer, the original file may be made available
wherever necessary.

L
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2. POINTINVOLVED
Section 89 of the Civil Procedure Code, 1908

Object of Section 89 - all the cases which are filed in Court need not necessarily be
decided by the Court itself. Keeping in mind the laws delays and the limited number of Judges
which are available, it has now become imperative that resort should be had to Alternative
Dispute Resolution Mechanism with a view to bring to an end litigation between the parties at an
early date.

Parties — Salem Advocate Bar Association, Tamil Nadu v. Union of India
Reportedin — AIR 2003 SC 189

It is quite obvious that the reason why Section 89 has been inserted is to try and see that all the
cases which are filed in Court need not necessarily be decided by the Court itself. Keeping in
mind the laws delays and the limited number of Judges which are available, it has now become
imperative that resort should be had to Alternative Dispute Resolution Mechanism with a view to
bring to an end litigation between the parties at an early date. The Alternative Dispute Resolution
(ADR) Mechanism as contemplated by Section 89 is arbitration or conciliation or judicial
settlement including settlement through Lok Adalat or mediation. Sub-section (2) of Section 89
refers to different Acts in relation to arbitration, conciliation or settlement through Lok Adalat,
but with regard to mediation Section 89(2)(d) provides that the parties shall follow the procedure
as may be prescribed. Section 89(2)(d), therefore, contemplates appropriate rules being framed
with regard to mediation.

In certain countries of the world where ADR has been successful to the extent that over 90 per
cent of the cases are settled out of Court, there is a requirement that the parties to the suit must
indicate the form of ADR which they would like to resort to during the pendency of the trial of the
suit. If the parties agree to arbitration, then the provisions of the Arbitration and Conciliation Act,
1996 will apply and that case will go outside the stream of the Court but resorting to conciliation
or judicial settlement or mediation with a view to settle the dispute would not ipso facto take the
case outside the judicial system. All that this means is that effort has to be made to bring about an
amicable settlement between the parties but if conciliation or mediation or judicial settlement is
not possible, despite efforts being made, the case will ultimately go to trial.

fkk
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3. POINTS INVOLVED
Rules for ADR and Training of Mediators - directions issued by the Apex Court.
Section 89 and Order 10 Rule 1-A of the Civil Procedure Code, 1908

The use of the word 'may’ in Section 89 and use of the word 'shall' in Order X, Rule 1A -
removal of doubt as to a possible conflict -

Mediation process- when mediation succeeds and parties agree to the terms of settlement,
the mediator will report to the court and the court, after giving notice and hearing the
parties, 'effect' the compromise and pass a decree in accordance with the terms of
settlement accepted by the parties.

Parties —Salem Advocate Bar Association, Tamil Nadu v. Union of India
Reportedin —(2005) 6 SCC 344

Some doubt as to a possible conflict has been expressed in view of use of the word 'may’ in
Section 89 when it stipulates that 'the Court may re-formulate the terms of a possible settlement
and refer the same for' and use of the word 'shall' in Order X, Rule 1 A when it states that 'the Court
shall direct the parties to the suit to opt either mode of settlements outside the Court as specified
in sub-section (1) of Section §9.'

As can be seen from Section 89, its first part uses the word 'shall' when it stipulates that the
'court shall formulate terms of settlement'. The use of the word 'may’ in later part of Section 89
only relates to the aspect of re-formulating the terms of a possible settlement. The intention of the
Legislature behind enacting Section 89 is that where it appears to the Court that there exists
element of a settlement which may be acceptable to the parties, they, at the instance of the court,
shall be made to apply their mind so as to opt for one or the other of the four ADR methods
mentioned in the Section and if the parties do not agree, the court shall refer them to one or other
of the said modes. Section 89 uses both the word 'shall' and 'may' whereas Order X, Rule 1A uses
the word 'shall' but on harmonious reading of these provisions it becomes clear that the use of the
word 'may' in Section 89 only governs the aspect of re-formulation of the terms of a possible
settlement and its reference to one of ADR methods. There is no conflict. It is evident that what is
referred to one of the ADR modes is the dispute which is summarized in the terms of settlement
formulated or re-formulated in terms of Section 89.

One of the modes to which the dispute can be referred is 'Arbitration'. Section 89(2) provides
that where a dispute has been referred for Arbitration or Conciliation, the provisions of the
Arbitration and Conciliation Act, 1996 (for short '1996 Act') shall apply as if the proceedings for
Arbitration or Conciliation were referred for settlement under the provisions of 1996 Act.
Section 8 of the 1996 Act deals with the power to refer parties to Arbitration where there is
arbitration agreement. As held in P. Anand Gajapathi Raju and others v. P.V.G. Raju (Dead) and
others (2000) 4 SCC 539), 1996 Act governs a case where arbitration is agreed upon before or
pending a suit by all the parties. The 1996 Act, however, does not contemplate a situation as in
Section 89 of the Code where the Court asks the parties to choose one or other ADRSs including
Arbitration and the parties choose Arbitration as their option. Of course, the parties have to agree
for Arbitration. Section 82 of the 1996 Act enables the High Court to make Rules consistent with
this Act as to all proceedings before the Court under 1996 Act. Section 84 enables the Central
Government to make rules for carrying out the provisions of the Act. The procedure for option to
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Arbitration among four ADRs is not contemplated by the 1996 Act, and, therefore, Section 82 or
84 has no applicability where parties, agree to go for arbitration under Section 89 of the Code. As
already noticed, for the purposes of Section 89 and Order X, Rules 1A, 1B and 1C, the relevant
Sections in Part X of the Code enable the High Court to frame rules. If reference is made to
Arbitration under Section 89 of the Code, 1996 Act would apply only from the stage after
reference and

not before the stage of reference when options under Section 89 are given by the Court and
chosen by the parties. On the same analogy, 1996 Act in relation to Conciliation would apply
only after the stage of reference to Conciliation. The 1996 Act does not deal with a situation
where after suit is filed, the court requires a party to choose one or other ADRs including
Conciliation. Thus, for Conciliation also rules can be made under Part X of the Code for purposes
of procedure for opting for 'Conciliation' and upto the stage of reference to Conciliation. Thus,
there is no impediment in the ADR rules being framed in relation to Civil Court as contemplated
in Section 89 upto the stage of reference to ADR. The 1996 Act comes into play only after the
stage of reference upto the award. Applying the same analogy, the Legal Services Authority Act,
1987 (for short '1987 Act') or the Rules framed thereunder by the State Governments cannot act
as impediment in the High Court making rules under Part X of the Code covering the manner in
which option to Lok Adalat can be made being one of the modes provided in Section 89. The
1987 Act also does not deal with the aspect of exercising option to one of four ADR methods
mentioned in Section 89. Section 89 makes applicable 1996 Act and 1987 Act from the stage
after exercise of options and making of reference.

A doubt has been expressed in relation to clause (d) of Section 89 (2) of the Code on the
question as to finalisation of the terms of the compromise. The question is whether the terms of
compromise are to be finalised by or before the mediator or by or before the court. It is evident
that all the four alternatives, namely, Arbitration, Conciliation, judicial settlement including
settlement through Lok Adalat and mediation are meant to be the action of persons or institutions
outside the Court and not before the Court. Order X, Rule 1C speaks of the 'Conciliation forum'
referring back the dispute to the Court. In fact, the court is now involved in the actual
mediation/conciliation. Clause (d) of Section 89(2) only means that when mediation succeeds
and parties agree to the terms of settlement, the mediator will report to the court and the court,
after giving notice and hearing the parties, 'effect' the compromise and pass a decree in
accordance with the terms of settlement accepted by the parties. Further, in this view, there is no
question of the Court which refers the matter to mediation/conciliation being debarred from
hearing the matter where settlement is not arrived at. The Judge who makes the reference only
considers the limited question as to whether there are reasonable grounds to expect that there will
be settlement and on that ground he cannot be treated to be disqualified to try the suit afterwards
ifno settlement is arrived at between the parties.

The question also is about the payment made and expenses to be incurred where the court
compulsorily refers a matter for conciliation/mediation. Considering large number of responses
received by the Committee to the draft rules it has suggested that in the event of such compulsory
reference to conciliation/mediation procedures if expenditure on conciliation/mediation is
borne by the Government, it may encourage parties to come forward and make attempts at
conciliation/mediation. On the other hand, if the parties feel that they have to incur extra
expenditure for resorting to such ADR modes, it is likely to act as a deterrent for adopting these
methods. The suggestion is laudable. The Central Government is directed to examine it and if
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agreed, it shall request the Planning Commission and Finance Commission to make specific
financial allocation for the judiciary for including the expenses involved for
mediation/conciliation under Section 89 of the Code. In case, Central Government has any
reservations, the same shall be placed before the court within four months. In such event, the
Government shall consider provisionally releasing adequate funds for these purposes also
having regard to what we have earlier noticed about many statutes that are being administered
and litigations pending in the Courts in various States are central legislations concerning the
subjects in List [ and List ITI of Schedule VII to the Constitution of India.

With a view to enable the Court to refer the parties to conciliation/mediation, where parties
are unable to reach a consensus on an agreed name, there should be a panel of well trained
conciliation/mediation to which it may be possible for the Court to make a reference. It would be
necessary for the High Courts and District Courts to take appropriate steps in the direction of
preparing the requisite panels.

A doubt was expressed about the applicability of ADR rules for dispute arising under the
Family Courts Act since that Act also contemplates rules to be made. It is, however, to be borne in
mind that the Family Courts Act applies the Code for all proceedings before it. In this view, ADR
rules made under the Code can be applied to supplement the rules made under the Family Courts
Actand provide for ADR insofar as conciliation/mediation is concerned.

It seems clear from the report that while drafting the model rules, after examining the
mediation rules in various countries, a fine distinction is tried to be maintained between
conciliation and mediation, accepting the views expressed by British author Mr. Brown in his
work on India that in 'conciliation' there is little more latitude and conciliator can suggest some
terms of settlements too.

When the parties come to a settlement upon a reference made by the court for mediation, as
suggested by the Committee that there has to be some public record of the manner in which the
suit is disposed of and, therefore, the Court has to first record the settlement and pass a decree in
terms thereof and if necessary proceed to execute it in accordance with law. It cannot be accepted
that such a procedure would be unnecessary. If the Settlement is not filed in the Court for the
purpose of passing of a decree, there will be no public record of the settlement. It is, however, a
different matter if the parties do not want the court to record a settlement and pass a decree and
feel that the settlement can be implemented even without decree. In such eventuality, nothing
prevents them in informing the Court that the suit may be dismissed as a dispute has been settled
between the parties outside the Court.

*kk
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POINTSINVOLVED
Mediation Mandatory in Matrimonial Disputes

Family and Personal Laws- Divorce-Mediation/Conciliation-""Mediation" as an
effective method of alternative dispute resolution in matrimonial matters- Necessity -
Expressed - Need for quashment of criminal cases filed by parties against each other for
possibility of amicable settlement - Quashment of such cases -When permissible even in
cases of non-compoundable offences - Directions issued to courts dealing with matrimonial
cases to strive for amicable settlement- Family Courts Act, 1984 -S.g - Penal Code, i860 - S.
498-A - Civil Procedure Code, 1908 - S. 89 (1) (d) - Hindu Marriage Act, 1955 - S. 13-
Mediation.

Parties - K. Srinivas Rao vs D.A. Deepa Reported in-(2013) 5 SCC 226

In terms of Section 9 of the Family Courts Act, the Family Courts shall make all efforts to
settle the matrimonial disputes through mediation. Even if the Counsellors submit a
failure report, the Family Courts shall, with the consent of the parties, refer the matter to
the mediation centre. In such a case, however, the Family Courts shall set a reasonable
time limit for mediation centres to complete the process of mediation because otherwise
the resolution of the disputes by the Family Court may get delayed. In a given case, if
there is good chance of settlement, the Family Court in its discretion, can always extend
the time limit.

The criminal courts dealing with the complaint under Section 498-A of the IPC
should, at any stage and particularly, before they take up the complaint for hearing, refer
the parties to mediation centre if they feel that there exist elements of settlement and both
the parties are willing. However, they should take care to see that in this exercise, rigour,
purport and efficacy of Section 498-A of the IPC is not diluted. Needless to say that the
discretion to grant or not to grant bail is not in any way curtailed by this direction. It will
be for the concerned court to work out the modalities taking into consideration the facts
ofeach case.

All mediation centres shall set up pre-litigation desks/clinics; give them wide
publicity and make efforts to settle matrimonial disputes at pre-litigation stage.

k%
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ADVANTAGE OF MEDIATION PROCESS
Parties - Vikram Bakshi & Ors vs Sonia Khosla[Dead] Reportedin-(2014)15SCC 80

1. According to us it would have been more appropriate for the parties to atleast agree to
resort to mediation as provided under Section 89 if CPC and make an endeavour to find
amicable solution of the dispute, agreeable to both the parties. One of the aims of
mediation is to find an early resolution of the dispute. The sooner dispute is resolved the
better for all the parties concerned, in particular, and the society, in general. For parties,
dispute not only strains the relationship but also destroy it. And, so far as society is
concerned it affects its peace. So what is required is resolution of dispute at the earliest
possible opportunity and via such a mechanism where the relationship between
individual goes on in a healthy manner. Warren Burger, once said:

"The obligation of the legal profession is... to serve as healers of human conflict (we) should

provide mechanisms that can produce an acceptable result in shortest possible time, with the

least possible expense and with a minimum of stress on the participants.
That is what justice is all about." MEDIATION is one such mechanism which
has been statutorily brought into place in our Justice System. It is one of the
methods of Alternative Dispute Resolution and resolves the dispute in a way that
is private, fast and economical. It is a process in which a neutral intervener
assists two or more negotiating parties to identify matters of concern, develop a
better understanding of their situation, and based upon that improved
understanding, develop mutually acceptable proposals to resolve those
concerns. It embraces the philosophy of democratic decision-making [ Alfin, et
al., Mediation theory & Practice, (2nd Ed.2006) Lexis Nexis.

2. Thus, mediation being a form of Alternative Dispute Resolution is a shift from adversarial
litigation. When the parties desire an on-going relationship, mediation can build and
improve their relationships. To preserve, develop and improve communication, build
bridges of understanding, find out options for settlement for mutual gains, search
unobvious from obvious, dive underneath aproblem and dig out underlying interests of
the disputing parties, preserve and maintain relationships and collaborative problem
solving are some of the fundamental advantages of mediation. Even in those cases where
relationships have turned bitter, mediation has been able to produce positive outcomes,
restoring the peace and amity between the parties.

There is always a difference between winning a case and seeking a solution. Via mediation, the
parties will become partners in the solution rather than partners in problems. The beauty of
settlement through mediation is that it may bring about a solution which may not only be to the
satisfaction of the parties and, therefore, create a win win situation, the outcome which cannot be
achieved by means of judicial adjudication. Thus, life as well as relationship goes on with
Mediation for all the parties concerned and thus resulting into peace and harmony in the society.
While providing satisfaction to the litigants, it also solves the problem of delay in our system and
further contributes towards economic, commercial and financial growth and development of the
country.

This Bench is of firm opinion that mediation is new dimension of access to justice. As it is one of
the best forms, if not the best, of conflict resolution. The concept of Justice in mediation is
advanced in the oeuvres of Professors Stulberg, Love, Hyman, and Menkel-Meadow (Self-
Determination Theorists). Their definition of justice is drawn primarily from the exercise of
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party self-determination. They are hopeful about the magic that can occur when people open up
honestly and empathetically about their needs and fears in uninhibited private discussion. And,
as thinkers, these jurists are optimistic that the magnanimity of the human spirit can conquer
structural imbalances and resource constraints.

Professor Stulberg, in his masterful comment on the drafting of the Uniform Model
Mediation Act, Fairness and Mediation, begins with the understated predicate that "the meaning
of fairness is not exhausted by the concept of legal justice." In truth, the more pointed argument
advanced in the article is that legal norms often diverge quite dramatically from our notion of
fairness and the notion of fairness of many disputants. Legal rules, in Stulberg's vision, are ill-
equipped to do justice because of their rigidity and inflexibility. Professors Lela Love and
Jonathan M. Hyman argue that mediation is successful because it provides a model for future
collaboration. The authors state that the process of mediation entails the lesson that when people
are put together in the same room and made to understand each other's goals, they will together
reach a fair resolution. They cite Abraham Lincoln's inaugural address which proposed thatin a
democracy, "'a patient confidence in the ultimate justice of the people' to do justice among
themselves ... is a pillar of our social order." Professor Carrie Menkel-Meadow presents a related
point of view in making the case that settlement has a political and ethical economy of its own
and writes:

"Justice, it is often claimed, emerges only when lawyers and their clients argue over its
meaning, and, in turn, some authoritative figure or body pronounces on its meaning, such
as in the canonical cases of the late-twentieth century... For many years now, I have
suggested that there are other components to the achievement of justice.

Most notably, I refer to the process by which we seek justice (party participation and
empowerment, consensus rather than compromise or command) and the particular types
of outcomes that might help to achieve it (not binary win-lose solutions, but creative, pie-
expanding or even shared solutions)." Justice in mediation also encompasses external
developments, beliefs about human nature and legal regulation. Various jurists are drawn
to mediation in the belief that litigation and adversarial warring are not the only, or the
best ways to approach conflict. And how optimistically and skeptically mediators assess
the capabilities of individual parties and institutional actors to construct fair outcomes
from the raw material of human conduct.

Mediation ensures a just solution acceptable to all the parties to dispute thereby achieving
'win-win' situation. It is only mediation that puts the parties in control of both their disputes and
its resolution. It is mediation through which the parties can communicate in a real sense with
each other, which they have not been able to do since the dispute started. It is mediation which
makes the process voluntary and does not bind the parties against their wish. It is mediation that
saves precious time, energy as well as cost which can result in lesser burden on exchequer when
poor litigants are to be provided legal aid. It is mediation which focuses on long term interest and
helps the parties in creating numerous options for settlement. It is mediation that restores broken
relationship and focuses on improving the future not of dissecting past. It is based on an
alternative set of values in which formalism is replaced by informality of procedure, fair trial
procedures by direct participation of parties, consistent norm enforcement by norm creation,
judicial independence by the involvement of trusted peers, and so on. This presents an
alternative conceptualization of justice.
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REPORTABLE

POINTS INVOLVED
Parties - Suresh Narayan Kadam & Ors vs Central Bank of India & Ors.
Reported in - Special leave to appeal (C) NOS.1878-1879 OF 2009

In his Foreword written on 12" April, 2011 to the first edition of "Mediation Practice &
Law the path to successful dispute resolution" written by Mr. Sriram Panchu, Senior Advocate
and Mediator, Mr. Fali S. Nariman, a Senior Advocate of this Court and a respected jurist, writes:

The same subject matter of disputation between two parties can be dealt with in
two different ways, not necessarily exclusive: first, by attempting to resolve a
dispute in such a way that the parties involved win as much as possible and lose as
little as possible through the intervention of a third party steeped in the techniques
of mediation; and second, (failing this) the dispute would be left to be resolved by
each party presenting its case before a disinterested third party with an
expectation of a binding decision on the merits of the case: a win-all lose-all, final
determination".

The second alternative may not be the best alternative, as already mentioned by us.

The decision rendered by the High Court which is under challenge before us states that
efforts were made to have the disputes between the contesting parties settled but it is clear that no
institutional mechanism was invited to assist in the settlement process. The proceedings before
us also indicate that several efforts were made to encourage the contesting parties to arrive at a
settlement, and at one point of time the parties did reach an interim arrangement but that could
not fructify into a final settlement only because of the absence of an intervention through an
institutional mechanism. Appreciating this, this Court has consistently encouraged the
settlement of disputes through an institutionalized alternative dispute resolution mechanism and
there are at least three significant decisions rendered by this Court on the subject. They are: (i)
Salem Advocate Bar Assn. (II) v. Union of India'(ii) Afcons Infrastructure Ltd. v. Cherian
Varkey Construction Co. (P) Ltd.’(iii) K. Srinivas Raov. D.A. Deepa.’

*kk

I l In the middle of every difficulty lies opportunity , ,

-Albert Einstein

73



(A) Format of Mediation Proceeding Register

(C) Format of Inward Register

Date Office Date Received Senders Subject Remark
Inward No. From Outward No.
1 2 3 4 5 6 7
(D) Format of Outward Register
Date Office Date Send to Subject Mode of Dispatch Remark
Inward No.
By Post
Hand
: & Stamp
|
Delivery Amount
1 2 3 4 5 6 7 8
(E) Format of Register of Panel of Mediators
Sr. No. Name & Contact No. | No. of Years of Date of Area of practice Remark
Addresses of Practice empanelment
Mediator

Med. File No.
Name of Parties  (a) Petitioner Ph. E-mail: Name of Mediators Ph.
(b) Respondent Ph. E-mail:
Court Case No.
Name of Counsel (a) for Petitioner Ph. Venue of Mediation
(b) for Respondent Ph. E-mail:
Date of Referral
Order Referred by Date of Receipt of Order
Proposed date for completion of mediation
Date | Description|] Name of Details | Dates of | Stages | Progress Details Details | Remarks
of person about |Mediation of and about about
documents| towhom | dispatch | Sessions|Mediation| particulars |information | fees, etc.
received notice and of Furnished
to be issued | service of mediation | to referral
Notices sessions
1 2 3 4 5 6 7 8 9 10
(B) Format of Mediation Feedback Register
Date | Mediation Name of | Name of Was Would you| Was mediator | Comments | Signature
file No. Party Mediators | Mediation use neutral and if any,
helpful | mediation impartial
again
1 2 3 4 5 6 7 8 9
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Disclaimer

The images used in various documents of this Handbook have been
downloaded from the internet for the purpose of use in the instructional material
which is part of this Handbook for private circulation. There is no claim to
proprietorship of the download images or use for commercial purpose.

Confession of our faults is the next thing to innocence
-Publius Syrus
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